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* OF the District of Massachusetts, sitting by designation.



LI PEZ, Circuit Judge. St. Paul Fire & Mari ne | nsur ance

Conpany appeal s fromthe entry of judgnment as amatter of lawonits
clains that defendants Janmes Ellisand Ellis &Elli s engaged i n common
lawfraud, unfair trade practices as proscribed by Mass. Gen. Laws ch.
93A, and statutory fraud in violation of § 14 of the Massachusetts
wor kers' conpensation statute during Ellis's representation of David
Fornoso i n pursui ng a cl ai mfor Wirkers' Conpensati on benefits fromSt.
Paul . Al though the issue of St. Paul 's burden of provingthe el enent
of damages inits fraud cl ai mpresents sone conpl exity because of t he
wor ker s' conpensati on cont ext, we nonet hel ess agree with St. Paul that
thetrial court erredin granting defendants' notions for judgnent as
amatter of | aw. Consequently, we vacate the judgnent of the district
court.
l.

Ve recite the evidence presented at thetrial in sone detail
because t he outcone of this appeal turns, in part, upon the proper
construction of that evidence. Since 1981, Janes Ellis has been an
attorney specializinginworkers' conpensationlaw. At thetine of the
event s underlying this case, he was a partner with his brother inthe
firmof Ellis &Ellis, where he managed t he workers' conpensati on
departnment. The present case arises fromE |lis's representation of one
person who was enpl oyed at two different jobs under two different

names: Denis M | an and Davi d Fornoso. During 1989, this individual,
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whil e mai ntaining his separate identities, had two work-rel ated
injuries, one at each place of enploynent. To reduce sone of the
i nevi tabl e confusion regardi ng these dual identities, wewll refer to
Deni s M | an only when di scussing his claimfor the first acci dent at
the Victory Button Conpany. Because it appears uncontradi cted t hat
Davi d Fornoso i s the correct nanme of this individual, we w || use that
name in all other instances.

The first acci dent occurred on March 25, 1989 at the Victory
Button Company. Denis M| an, a worker at the factory, clained an
injury to his |l ower back after he reached up to pull sonme hangers.
Doctors placed that injury at the L5-S1 |location. Ml an sought
wor kers' conpensation benefits for thisinjuryandfiledaclaimwth
Victory Button's i nsurer, G gna | nsurance Conpany. The second acci dent
occurred approxi mately ei ght nonths after the first, on Novenber 17,
1989, at the Westford Regency Hotel . Davi d Fornoso, who wor ked as a
di shwasher at the hotel, clained to have injured his back during a
fall. Doctors exam ning Fornoso determ ned that this injury was al so
at the L5-S1 Il ocationinhis|ower back. Fornoso al so sought benefits
for thisallegedinjury, submtting awrkers' conpensation claimto
t he Massachusetts Departnment of I ndustrial Accidents on Decenber 22,
1989. Thisclaimwas referredto St. Paul, Wstford Regency's insurer.

Ellis represented Fornbso in both clains.



Al t hough For noso was cl ai m ng a causal rel ati onshi p bet ween
hi s back injury and the fall at the Westford Regency Hotel, the prior
acci dent at the Victory Button Conpany--withitsinjurytothe sanme
part of the back--was never disclosedto St. Paul. Not surprisingly,
the parties dispute the significance of this nondisclosure. EIlis, who
testified as a hostile witness during St. Paul 's case-in-chief, clained
i gnorance of the concealed identity until five nonths after the
West f ord Regency Hotel accident. He did not disclose this dual
identity because of his belief that Fornobso was still entitledto
benefits and his concern that di scl osure woul d j eopardi ze Fornoso's
abilitytoremaininthis country.! St. Paul took a darker vi ew of
El lis's conduct, describing afraudul ent schene to obtai n workers'’
conpensation benefits. W, of course, nust viewthe evidenceinthe
i ght nost favorable to St. Paul because of the standard of revi ew
applicable to this appeal. So viewed, the evidence discloses a
fraudul ent schenme to obtain workers' conpensation benefits.

A. Fornoso's Deceit

Three nont hs after the Vi ctory Button Conpany acci dent, M1 an
began a course of treatnent for hisinjury. H s prognosis at that tine
was poor, with at | east one of his doctors indicatingthat MIan would

suffer atotal disability unless and until surgery was perforned. That

L For noso appears t o have been an undocunent ed al i en, and t here
was evi dence that, as M| an, his | egal status had al ready been cal | ed
into question.
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surgery never occurred. Indeed, MIlan's doctors were unani nous in
concl udi ng t hat he had suffered a disablinginjury that prevented him
at | east tenporarily, fromreturningtowork. These doctors, however,
wer e apparently never told that during the sane period that they
concl uded he coul d not work, M| an was wor ki ng, as Fornobso, at the
West f ord Regency Hot el as a di shwasher.? Mreover, Fornmoso t ook anot her
jobat Malu Constructioninthe fall of 1989, againwhile still under
a di agnosi s of disability fromhis doctors. Thus, duringthe tine when
M | an was di agnosed as total |l y di sabl ed, Fornoso was i n fact perform ng
two ot her jobs. Inother words, theinjury to M1l an, though serious
enough to keep M| an fromworking, had no correspondi ng ef fect on
Fornoso's ability to work.

| ndeed, Fornoso apparently only lost his ability to work when

he suffered an accident as Fornpso at the Westford Regency Hotel .

Nonet hel ess, there was a basis inthe evidence for questi oni ng whet her
t hat accident actually resultedinanyinjury. Dr. Robert Bates, a
chiropractor, treated M| an fromAugust 10, 1989, to April 6, 1990,
three times a week. Though this tinme periodincludedthe Westford
Regency Hot el acci dent on Novenber 17, 1989--and t her ef ore shoul d have

i ncl uded sone | oss of function correspondingtothat injury--Dr. Bates

2 Ellis disputesthis, claimngthat MI an/ Fornoso only began
wor ki ng at the Hotel in October of 1989. The hotel owner, however,
testifiedthat Fornoso was a steady enpl oyee fromMarch of 1989 unti |
t he accident in Novenber of 1989.
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testified that M|l an showed a "fairly consistent” inmprovenent in
condition. "There were . . . waxes and wani ng of synptons, in ot her
words, bealittle better, alittle worse; but overall hegot alittle
bit better through the treatnment.”

Mor eover, Dr. Bates put M| an through a series of circuit
trai ning exercises designed toinprove nmuscle strengthin his back.
Dr. Bates kept | ogs of these exerci ses. These | ogs showed t hat bet ween
Novenber 17 and Decenber 4, 1989, and agai n bet ween Decenber 4, 1989
and February 2, 1990, Ml an increased t he wei ghts he used on t hese
machi nes as well as the nunber of repetitions he performed. In
contrast, duringthe same peri od, Fornbpso was seen by Dr. ParamsSi ngh
(on Novenber 28, 1989), Dr. Rol and Caron (on Decenber 29, 1989) and Dr.
Bernard Stone (on February 28, 1990). Dr. Singh reported that Fornoso
was experiencing |ow back pain that was "noderate to severe in
i ntensity, constant i nnature, aggravated by novenents of the spine, by
pr ol onged anbul ati on, prol onged standi ng, or any physi cal exertion."
Dr. Caron sawsurgery as an opti on and opi ned that Fornoso "istotally
di sabl ed at the present tinme" with a "guarded" prognosis. Dr. Stone
confirmed the reports of | owback pai n and recommended surgery as a
realistic option because Fornoso' s synptons were "not i nproving." Dr.
Bat es, however, considered M| an's progress onthe circuit training
exerci ses fromNovenber 17, 1989 to February 2, 1990, as i ndi cati ve of

a "positive result.”



Thi s evi dence reveal s a stri ki ng di sjunction during the sane
time franme between Ml an's inproving conditions and Fornpso's
supposedl y sever e back probl em Indeed, the nedical histories of MIan
and Fornoso are |like those of two different people. Wen MIan
suffered adebilitatinginjury, MIan needed to stop work whil e Fornoso
kept working. Likew se, when Fornoso fell at the hotel, he exhi bited
severe synptoms while MIlan showed steady progress in his
rehabilitation. It is undisputed, however, that M| an and Fornoso are
t he sane person. What reconciles the contradictionsis ascheneto
defraud St. Paul . Before the accident at the hotel, Fornoso knew -from
his treatnent as M| an--that the objective indicators of injury, such
as x-rays, woul d be consistent with alower back injury |ike the one he
had al ready suffered at the Victory Button Conpany.® He knewthe
synptons t he doct ors woul d expect fromthat injury. To fabricate a
cl ai mfor workers' conpensati on benefits he only needed an acci dent at
t he hotel that he could claimresultedin synptons identical tothose
he was al ready experi enci ng because of his prior injury. He couldthen
convince doctors that there was a causal connection between his
synpt ons and t hat acci dent by cl ai m ng to have no pri or back i njuries.
Whet her the accident at the hotel was a nmere fortuity or was

manuf act ur ed makes no di fference. The jury coul d have concl uded t hat

s Fornmoso had al so beeninjuredinthe same part of his back
in 1987.
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For moso recogni zed hi s opportunity and, using the synptons fromhi s
Vi ctory Button Conpany i njury, proceeded to clai mbenefits fromSt.
Paul despite the absence of any actual injury duringthe fall at the
hot el .
B. Ellis's conplicity in Fornoso's deceit

Ellis'srepresentation of MIan began at sone point after the
Victory Button acci dent and conti nued until July of 1990 when t hat
claimwas finally settled. Ellis's representation of Fornoso began at
| east in Novenber of 1989 and continued until July of 1994.4 Ellis
clai med that he did not [ earn that his office was representing one
person with different clainms under two di fferent names until March 23,
1990, when Fornoso canme into his office and confessed to his dual
identity. There was contrary evi dence, however. There was testinony
that Ellis hinmself admttedin a June 1994 heari ng on Fornpso' s cl aim
t hat he knew of the dual identity as early as Decenmber of 1989.
Furthernore, one of Ellis's former associ ates testifiedthat El|lis met
personally with every newclient duringtheinitial intake process.

Accordingly, the jury coul d have concl uded that Ellis knewfromthe

4 The evidence is conflicting as to when representation of
Fornmoso began. ElIlis clainmed representation did not begin until
shortly before the Decenber 1989 filing of the workers' conpensati on
clai mfor the Westford Regency Hotel acci dent. Nonetheless, Ellis's
busi ness records i ndicate that his of fice was neeting with Fornoso on
his claimas early as Novenber 28, 1989.
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nonent he began representi ng Fornoso t hat he was al so representing him
in a different claimunder the nanme of Denis M an.

Although at trial Elliswuldonly admt to an awar eness t hat
Fornoso was "reluctant” totell doctors of his prior nedical history,
t he evi dence supports aninferencethat Ellis knewthat Fornoso woul d
falsify his nmedical history by failingto di scl ose to doctors exam ni ng
hi mafter the hotel accident the prior accident at the Victory Button
Conpany. Furthernore, although Ellis clainedthat attorney-client
confidentiality prevented hi mfromreveal i ng Fornoso' s dual identity to
St. Paul, nothingintherecordreveal s that he ever sought to ensure
that his anal ysis of that ethical issue was correct. ElIlis never
shared Fornoso' s confidences with attorneys at hisown firm | ndeed,
Ellistestifiedthat duringthe entire periodof his representation of
bot h M | an and For nbso, he was the only personin his office who knew
of the dual identity.

Al so, Ellis's managenment of the workers' conpensation
departnment at hisfirmis entirely consistent with the acti ons of a man
engaged i n a fraudul ent endeavor seeking to avoi d exposure. Ellis
controlled the flow of information in the workers' conpensati on
departnent of hislawfirm H s nmethod of assigning attorneystofiles
ensured that those attorneys were never able to gain a conpl ete picture
of any given case. Files were assi gned randomy each week, with Ellis

gi vi ng each attorney only enough informationto all owthat attorney to
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deal withthe specific matter at i ssue. Ellis handled all of the nail
and controlledits dissemnation. Inshort, Ellis's nmethod of managi ng
t he practice of his departnent reveal s a man afrai d of hi s subordi nat es
getting enough information to form a conplete picture of the
departnment's activities.

Li kewi se, Ellis went to great | engths to ensure that Fornoso
never had t o appear before t he Departnment of | ndustrial Accidents as
M1l an. Though claimants would normally attend hearings on the
settlement of aclaim Mlan did not attend a heari ng onthe settl enent
of his claimagainst Cigna. Instead, Ellis submtted an affi davit
dat ed May 10, 1990 i ndicating that M| an was a resi dent of Manmaroneck,
New York with nointent toreturnto Massachusetts. On May 16, 1990,
however, Fornpso was i n Massachusetts recei ving a nedi cal eval uati on
connected with the hotel accident.

I nadditionto actively concealingthe dual identity, Ellis
consi stently used ot hers as a buffer between hinsel f and the creation
and di ssem nation of falseinformationin furtherance of Fornoso's
claim Fornmpso's doctors incorporatedthe fal se nmedical historyin
their reports, thus unknow ngly creating fal sereports that Ellis then
used to convince St. Paul to pay benefits. Having assisted Fornoso in
t he creation of these falsereports, Ellis then used his associ at es,
all of whomwere in the dark about the true state of affairs, to

unknow ngly pass along that falseinformationto St. Paul. In short,
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t here was abundant evi dence suggesting that Ellis was a willing
participant ina schenme to obtain benefits fraudulently fromSt. Paul.
C. The St. Paul claimand the history of this case

St . Paul began maki ng paynents on t he Fornoso cl ai mshortly
after receiving it in Decenber of 1989 and conti nued to honor the claim
until June of 1994. During that period, Fornbso was seen by nuner ous
doctors, including several perform ng | ndependent Medi cal Exam nati ons
(I MEs) on behalf of St. Paul. Wth one exception, none of these
doctors al so sawM 1l an.®> Wt hout exception, none were tol d of the prior
injury. These doctors, including Fornoso's own, created reports that
were forwarded to St. Paul. In fact, Ellis's office routinely
forwarded the medical reports it received on Fornpbso's condition
despite Ellis's know edge that those reports contained false
i nformation regardi ng Fornoso's nedi cal history. Indeed, Ellis
testified that he never tried to di ssuade Fornmoso fromlying to
doctors. All of thesereports attri buted Fornpso's synptons tothe

only accident the doctors knew of: the accident at the hotel.

5 Dr. Richard Hawkins saw both MIlan and Fornoso.
Speci fically, Dr. Hawki ns saw For noso on March 13, 1990 and pr oduced a
report for St. Paul. Likeall of the nmedical reports forwardedto St.
Paul , this one contained noreferencetotheearlier Victory Button
accident. On the other hand, Dr. Hawki ns sawM | an on March 27, 1990
and produced areport, forwarded to Cigna, that did not reflect the
| ater Westford Regency accident. Accordingto these two reports,
For noso, who was reported as wei ghi ng 220 pounds wi th a hei ght of 6' 1",
| ost bot h wei ght and hei ght before bei ng seen as M | an, descri bed as
wei ghi ng 195 pounds wi th a hei ght of 5" 10". The significance of these
oddities is unclear.
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St. Paul relied on these reports and their causation
determ nations until 1994, when it filed a notion for discontinuance to
stopits paynents to Fornoso. At a conference onthat notion on June
10t h, Ellis adm tted that he had known that M | an and For noso were t he
sane person from either Decenber, 1989 or January, 1990. The
di sconti nuance was eventual |y granted. ® During the period of coverage,
St. Paul paid $181, 856. 727 on the Formpbso claim

Approxi matel y si x nont hs after the June conference, St. Paul
filed the present actioninthe district court, alleging nunerous
counts against EllisandEl lis &Ellis.® Specifically, St. Paul alleged
that both Ellis and his firmin their representati on of Fornoso

comm tted conmmon | aw fraud; engaged in unfair trade practices in

6 St. Paul initially basedits notion on an | M indicating an
i nprovenent in Fornoso's condition, but | ater added al | egati ons of
fraud. Althoughtherecordis not entirely clear onthis point, it
appears that the Departnent approved t he di sconti nuance of benefits
sol ely because of Fornpso's inprovenent rather than fraud.

! Thi s figure represented $140,888. 75 in i ndemmity paynents,
$15, 356. 45 in paynents to physicians, $2,420.00 in paynments for
| ndependent Medi cal Exami nations, $10,023.70ininvestigative costs,
$1,237.36 i n nmiscel |l aneous paynents, and $11, 930. 46 i n paynents to | aw
firms.

8 St. Paul al so naned as defendants Debra Kagan, Robert,
Marqui s, and Richard Surrette, all attorneys enployed by EIlis &H |is,
as well as WIIliam Russel, a workers' conpensation litigation

adm ni strator at the firm Anthony Ranauro, a cl ai ns adm ni strator at
thefirm Joan Trottier, aregistered nurse enpl oyed by the firm and
Davi d Fornmoso. Fornmoso was never served and appears to no | onger
resideinthe country. The remai ning six defendants enteredinto a
settlenment with St. Paul in July of 1997, pursuant to which they were
di sm ssed fromthe case.
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vi ol ati on of Mass. Gen. Laws ch. 93A 88 2, 3, &11; committed statutory
fraud in violation of Mass. Gen. Laws ch. 152 8§ 14(2); and acted
negligently. Hotly contested fromthe outset, the case went totri al
beforeajuryinApril of 1998 and | asted ten days. At the concl usion
of St. Paul's case-in-chief, the def endants noved for judgnent as a
matter of lawon all counts. The court granted these notions fromthe
bench. St. Paul filed a notionfor reconsideration, whichthe court
deniedinawitten nmenorandumexpandi ng uponits earlier reasoning.
St. Paul now appeal s.
1.
We revi ewt he grant of notions for judgnment as a matter of

| awde novo. Coll azo-Santi ago v. Tovota Motor Corp., 149 F. 3d 23, 27

(1st Gir. 1998). Under the famliar standard of revi ew, such notions
may be granted only if the evidence, when taken in a |ight nost
favorable to the non-novant, "is so one-sided that the novant is

plainly entitledtojudgnent, for reasonabl e m nds coul d not differ as

tothe outconme.”" G bson v. Gty of Cranston, 37 F. 3d 731, 735 (1st

Cir. 1994); see also Logue v. Dore, 103 F. 3d 1040, 1043 (1st Cir.

1997). "In carrying out this analysis the court may not take into
account the credibility of witnesses, resolve evidentiary conflicts,
nor ponder the weight of the evidence introduced at trial."

Fi gueroa-Torres v. Tol edo-Davila, 232 F. 3d 270, 273 (1st Cir. 2000)
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(quoting lrvine v. Murad Skin Research Labs., Inc., 194 F. 3d 313,

316-17 (1st Cir. 1999)).

On appeal, St. Paul contends that the district court
m sappl i ed t he burden of proof onits fraud cl ai mand m sappr ehended
t he evidence on the ch. 93A and ch. 152 clainms. W address each of
these three argunents in turn.
A. Fraud

We begin our analysis with an exam nation of the
Massachusetts conmon | aw of fraud. The specific fraud al |l eged was t he
m srepresent ati on of Fornoso' s nedi cal history and alternate i dentity.
"To sustain aclai mof msrepresentation, aplaintiff nmust showa fal se
statenent of a material fact nade to i nduce the plaintiff to act,
together withreliance onthe fal se statenment by the plaintiff tothe

plaintiff's detrinment.” Zimerman v. Kent, 575 N. E. 2d 70, 74 (Mass.

App. Ct. 1991); see al so Rest at enent (Second) of Torts § 525 (1976);

Rood v. Newberg, 718 N. E. 2d 886, 892 (Mass. App. Ct. 1999). On the

first of these elenents (that Ellis nade a fal se statenent of nateri al
fact designedtoinduce St. Paul to act) there was anpl e evi dence t hat
Ellis gave St. Paul nedical reports which he knewfal sely indicated

that there was only one injury.® The focus of the trial court's

° Ellis hinself effectively conceded that the prior injury was
amterial fact. Mteriality depends upon "whet her 'a reasonabl e man
woul d attach i nportance [to the fact not di sclosed] indetermninghis
choi ce of actionin the transaction in question.'" Zi nmernman, 575
N. E. 2d at 75 (quotingRogen v. Ilikon Corp., 361 F. 2d 260, 266 ( 1st
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deci si on and of the parties' argunents on appeal is upon the issues of
reliance and damages.
1. Reliance

I n concluding that St. Paul had failedto neet its burden on
thisissue, thedistrict court ruledthat St. Paul had fail ed to adduce
any evi dence showing that it had relied upon the |l ack of evidence of a
prior back injury in approving Formpbso's claim for workers'
conpensation benefits. St. Paul counters with the claimthat the
record contains anple evidence to prove its reliance on the
m srepresentati ons. W agree. Under Massachusetts law, inorder to
prove reliance upon a nm srepresentation, it i s not necessary to prove
that the fal serepresentati ons were "the sol e or predom nati ng noti ve

t hat i nduced the victimto part with his noney or property.” Nat']l

Shawmut Bank v. Johnson, 58 N. E. 2d 849, 852 (Mass. 1945); see al so

Rest at ement (Second) of Torts § 546 cnt. b (1976) (noting that

causation in fact exists if "the representation has played a
substanti al part, and so has been a substantial factor, ininfluencing
his decision"). St. Paul only had to show that the false

representation "aloneor wth other causes materially influenced [it]

Cir. 1966)) (alterationinoriginal). Ellis admttedthat a prior
injury was of inportance to the question of causation that was central
to Fornoso's claim against St. Paul. Mor eover, Dr. Metzmaker
explicitly testifiedthat the existence of a prior accident and i njury
and its concomitant i npact upon t he onset of pain and ot her synpt ons
was material to the determ nation of that issue of causation.
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totake the particul ar action that the wongdoer intended [it] should
t ake as aresult of such representations and that otherw se [it] would

not have taken such action." Nat'l Shawmut Bank, 58 N. E. 2d at 852;

&ol ding v. 108 Longwood Ave., Inc., 91 N E. 2d 342, 344 (Mass. 1950);

Butler v. Martin, 142 N.E. 42, 43 (Mass. 1923).

Wien neasur ed agai nst this standard and wi t h due appr eci ati on
for the circunstanti al evi dence adduced in this case, St. Paul provided
nor e t han enough evidence to allowa jury to concl ude t hat Fornoso's
nm srepresentati ons about his medical history were a substantial factor
inits acceptance of Fornoso's clai mfor benefits. El aine Young was a
deci sion naker with primary authority for the handl i ng of t he Fornoso
claimso long as total expenditures did not exceed $150, 000. She
testifiedexplicitlytoher responsibilitiesinhandlingclains. As
part of those responsibilities, she would "obtain nedi cal docunentation
of the person's disability, verify that the acci dent di d happen, and .

. schedul e | Mes and nmake paynent if necessary--if seemed deened [ si c]
suitable.” Her decisionto nmake paynents necessarily involved an
eval uati on of nedi cal reports, particularly their determ nati ons about
disability, injury, and causation. Young testifiedthat when decidi ng
whet her paynents were appropriate, she explicitly relied upon nedi cal
reports produced by | MEs. Only if those reports contained
di screpanci es or problens that were readi |l y apparent fromthe report

itsel f woul d she question their nedical determ nations. I|ndeed, the
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evi dence of Young's reliance upon these reports was bol stered by her
testi nony that she never had any doubts during her handling of the
Fornmoso claimthat an injury had occurred at the Westford Regency
Hotel. This |ack of doubt is unremarkabl e gi ven that none of the
reports contai ned any evi dence t hat woul d have supported a contrary
concl usi on.

Young' s evi dence was bol stered by the testi nony of Betty
Cl ark, who was Young's subordinate, and by Ellis hinself. Clark
testifiedthat she woul d nake recomendati ons about howto proceed
af ter conducting her own revi ew of the records. She continued to
recomrend paynent of Fornoso's cl ai mbecause she never saw"any nedi cal
docunentationtofile for adiscontinuance." Ellis acknow edged t hat
i nsurers take i nto account nmedi cal records and t he representati ons
about causati on when maki ng decisions in the course of a claim

Q In circunstances where there i s an ongoi ng
claimfor abackinjury, isn't it truethat those

are the circunstances where aninsurer, |like St.
Paul , woul d base sone of their deci sions on t hese
reports?

A. Some of their decisions.
Thi s evidence is sufficient to have all owed the jury to concl ude t hat,
al t hough not the only factor in St. Paul's deci sionto pay benefits,
the fal sifiednmedical history containedinthe nedical reports was a

factor in that decision.
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2. Damages

Inrulingthat St. Paul failedto carry its burden of proving
that it was damaged by t he m srepresentations, the district court said
that St. Paul had to "show that had the i nformati on about a prior
i njury been reveal ed, it woul d have relieved St. Paul of an obligation
topay for theinjuriesresulting fromthe" hotel accident. To carry
t hi s burden, the court reasoned, St. Paul needed t o adduce evi dence- -
whi ch, inthis context, woul d need to be expert nedi cal testinony--
denonstrating that the hotel accident either did not result in an
injury or resultedinaninjury that was "fleeting and tenporary.” W
di sagree with this anal ysis.

The court did not appreci ate t he manner i n whi ch t he wor ker s’
conpensati on context of this case affects the rel ative burdens of the
parti es on t he damages el enent of St. Paul's fraud claim To be sure,
under Massachusetts law, "[t]he burden of proving fraud by a
preponderance of the evidence rests on the party alleging it."

Connol ly v. Rochester Shoe Tree Co., 1994 W. 879515 at *2 (Mass. Super.

Ct. Nov. 8, 1994) (citingCereghino v. G annone, 142 N E. 153 (1924)).
Thi s burden extends to all elenents of St. Paul's claim including
danmages. Ellis notes correctly that St. Paul did not have the
authority to deny benefits unilaterally. Thus, evenif it had chosen
to contest Formoso's claim because of its discovery of the

m srepresented facts, the Departnent of I ndustrial Accidents could
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still haverequired St. Paul to cover Fornoso's claim |If that had
occurred, St. Paul would not have been damged by the
nm srepresentation.

Nonet hel ess, it does not foll owthat because St. Paul's
deci sion to deny t he paynent of benefits could be overrul ed by a state
agency, it also bore aburdentoproveinthisfraudaction, as Ellis
claims, that "as aresult of the failureto disclose Fornoso's prior
injuries, it was required to pay workers' conpensation benefits that it
woul d not ot herw se have been obligated to pay under the worker
conpensation laws."” |norder to understand why St. Paul's burden does
not extend so far, it is first necessary to exam ne its burden on
damages absent this workers' conpensation anomaly.

a. Detrinental reliance

Once St. Paul provided evidence that it relied upon the
m srepresentation, it needed to showthat this reliance was detri nent al
inorder to prove that it was damaged. Zinmerman, 575 N. E. 2d at 78
("[A] plaintiff nust showa fal se statenent of amaterial fact nade to

i nduce the plaintiff to act, together with reliance on the fal se

statement by the plaintiff totheplaintiff's detrinent.") (enphasis

added). Here, St. Paul coul d neet that requirenent by denonstrating
that it woul d have cont est ed Fornpso' s right to conpensationif his

conpl ete hi story had been di scl osed. Nat'l Shawrut Bank, 58 N. E. 2d at

852; Matthews v. Bliss, 39 Mass. 48 (1839) ("If the fal se suggestion
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had no i nfluence, if theplaintiff[] . . . would have done t he sane
thing. . . if suchrepresentation had not been made, thenit was not
a notive to the act.").

Al t hough the district court fairly noted that St. Paul did
not provi de expert nedical testinony directly onthis point, the record
cont ai ned sufficient circunmstanti al evidenceto enable St. Paul to
prove that it woul d have contested Fornoso' s right to paynment if it had
known his full nmedical history. As noted, Clark testifiedthat the
i nconpl ete nmedical reports did not give grounds for seeking a
di sconti nuance. The jury woul d have been entitled to conclude that at
| east some of those reports woul d have been different if the doctors
exam ni ng Fornoso had been told that he had a prior injury at the
Vi ctory Button Conpany. For instance, one of the doctors that St. Paul
hiredto performan | Mg, Dr. Metzmaker, testifiedthat determ ning
causation was asignificant part of his responsibilitiesinexamning
Fornoso. According to Dr. Metzmaker, nmedi cal history was i nportant to
t hat determ nati on because t he onset of pain provi ded a significant
clue as to the cause of theinjury. Because Fornoso conceal ed a pri or
injury tothe sane part of the back, all of the evidence of the onset
of paingivento Dr. Metzmaker and t he ot her doctors i ndi cated t hat
t hi s pai n began after the Westford Regency Hotel accident. The jury
woul d have been entitledto conclude that, based upon the i nportance of

painindeterm ning causati on, at | east sone of the nedi cal reports
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woul d have reached a di fferent concl usi on about the cause of Fornoso's
synptons, thus giving St. Paul the evidence it needed to di sconti nue
paynment .

Ellis's disclosure of the Victory Button Conpany acci dent
al so woul d have all owed St. Paul to discover the prior treatnent,
Fornmoso' s dual identity, and the schenme to defraud St. Paul. It is
i nconcei vabl e t hat St. Paul woul d have continued to pay benefitsto
For noso under t hose circunstances. Thus, the evidence beforethejury
was nore than sufficient to denonstrate that St. Paul's reliance upon
the fal se representati ons was detrinental. Put another way, St. Paul
proved t hat it was damaged by t he paynent of nmoney it woul d not have
chosen to pay if Ellis had disclosed Fornoso's full nedical history.

b. St. Paul's workers' conpensation obligations

We next turn to the question of whether the workers'
conpensati on context i ncreases St. Paul ' s burden beyond t hi s show ng of
detrinental reliance. Wefirst lookto St. Paul's obligations under
t he workers' conpensation | aws. The exi stence of a secondinjury with
a causal relationshiptothe accident at the Westford Regency Hotel is
central totheissue of whether St. Paul was requiredto pay benefits
t o Fornoso. Under Massachusetts workers' conpensation | aw, when an
enpl oyee suffers an acci dent that exacerbates a pre-existinginjury or
t hat causes a newinjury at the sanme | ocation as a prior injury, full

responsibility for that injury rests with the insurer providing
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coverage for the second acci dent and not with the i nsurer who was
responsible for theprior injury. Thus, "[w here an enpl oyee . . . has
suffered a seri es of conpensable injuries, he has aright to be paid
conpensation by theinsurer ontherisk at thetine of the nost recent
i njury shown to have a causal connectionw th his present i ncapacity."”

Fal ci one' s Case, 26 N. E. 2d 308, 309 (Mass. 1940); see al so Tassone' s

Case, 116 N E. 2d 126, 127 (Mass. 1953); Evans's Case, 13 N. E. 2d 27, 29

(Mass. 1938). Applyingthis principletothe present case, i f Fornpso
was actually injuredor if aprior injury was aggravated duringthe
Vst ford Regency Hot el acci dent, then St. Paul woul d have been required
to pay benefits despite its attenpts to disclaimcoverage.

It does not foll ow, however, that because St. Paul woul d have
been required to pay benefits if there were a secondinjury, it also
had t he burden of proving the absence of such an injury. |Indeed,
Massachusetts lawis squarely tothe contrary. "It has uniformy been
hel d by this court that the burden of proof remains throughout the
trial onthe [enpl oyee] to establish his case on all the evidence where
l[iabilityis denied, or the anount to berecoveredisinissue.” Inre

Gnley, 138 N E. 719, 720 (Mass. 1923); see alsolnre Quigley, 10

Mass. Wor kers' Conp. Rep. 291, 1996 W. 143444 at *2 (Mass. Dept. Ind.
Acc. March 27, 1996) ("It is established | awthat the enpl oyee has the
burden of provi ng nmedi cal causation and every ot her el ement of her

claim™). This allocation of burdens remai ns the same whet her an
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i nsurer has denied benefits outright or has filed a notion for

di sconti nuance. [Inre Quigley, 1996 W 143444 at *2 (" The burden of

provi ng benefit entitlenent does not shift; in a discontinuance
proceedi ng, it continues torest onthe enpl oyee."). Thus, whenever
there is anissue of the assi gnment of causationfor aninjury to a
speci fic acci dent, the enpl oyee bears t he burden of establi shingthat
causation. 1d.

If St. Paul had di scovered the fraud and cont est ed For noso' s
right toreceive benefits, therefore, Fornoso woul d have borne t he
burden of proving his entitlenment tothose benefits. W concl ude t hat
t he Massachusetts courts woul d not shift this burdentotheinsurer in
alater action allegingfraud. Indeed, Ellis has provi ded no ar gunent
expl ai ni ng why t he burden shoul d shift and soincrease theinsurer's
pr oof beyond a showi ng of detrinmental reliance. Nor could he. Elis's
argunment for burden shifting onthe danages i ssue only ari ses oncethe
i nsurer has denonstrated all of the other essential el enments of afraud
t hat spared Fornmoso and Ellis the burden of proving the claimfor
benefits in aworkers' conpensation proceeding. Alow ngthe burdento
shift totheinsurer inthis fraud action despite that avoi dance woul d
only serve to reward fraudul ent wongdoing. G ven the striking
simlarities betweentheinjuries allegedto have resulted fromboth
the Victory Button and t he Wst f ord Regency Hotel accidents, alongw th

t he other facts of this case, that burden may have been adifficult one

-24-



for Fornoso and Ellis to surnount in a workers' conpensation
proceedi ng. W declinetoreward such fraud by shiftingthis burdento
St. Paul. O course, it remains opento Ellis, if he chooses to do so,
t o shoul der t he burden of proving, as a defense to t he damages cl ai min
this fraud case, that despite his wongdoi ng, St. Paul woul d still have

been required to pay the benefits it paidto Fornoso.® Cf. Lorber v.

Beebe, 407 F. Supp. 279, 289 (S.D.N. Y. 1976).

Qur conclusion on this point is bolstered by the
Massachusetts cases anal yzi ng burdens of proof incasewthinacase
attorney mal practice actions. Inthese actions, once sone for mof
negl i gence has been shown on t he part of the defendant attorney inthe
mal practice action, the issue of the defendant's ultimateliability for
danmages t urns upon whet her hi s or her negligence affectedtheresult in
the prior action. The burden of proof, however, does not shift between
the prior action and the action for nmal practice. "The factual issues
once i nvol ved i n the underlying action are presentedtothe trier of
fact in the [mal practice] case with the burden of proof placed

precisely asit was inthe underlying actionitself.” denn v. A ken,

10 Here, in the proof of Ellis's defense to St. Paul's
al | egations of fraud, expert nedi cal testinony becones a central issue.
Medeiros v. San Toro Mg., 7 Mass. Workers' Conp. Rep. 66, 1993 W
117449 at *2 (Mass. Dept. Ind. Acc. April 6, 1993) (" The basi c question
presented hereis whether thereis a causal rel ati onshi p between the
second i njury and t he subsequent period of i ncapacity. Because such
causal relationis amtter beyond t he conmon knowl edge and experi ence
of the ordinary |ayman, expert nedical testinony is required.").
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569 N. E. 2d 783, 786, 787 (Mass. 1991). Thus, if aplaintiff inthe
mal practice action (the status conparableto St. Paul's inthis case)
woul d not have bor ne t he burden of proof inthe underlying action, that
burden does not shift toit. Instead, the negligent defendant (the
status conparableto ElIlis'sinthis case) bears the burden of show ng
that its negligence produced noloss tothe plaintiff because, evenif
t her e had been no negl i gence, t he underl yi ng acti on woul d have achi eved

the sane result. d.idden v. Terranova, 427 N. E. 2d 1169, 1171 (Mass.

App. Ct. 1981) ("[S]incetheclient had no obligation'to prove his
case' in the underlying action (he could have sinply required the
plaintiff to prove his case), he shoul d not shoul der the burden of
proving a defense in the nmal practi ce action.” (quoting Nol an, Tort Law

§ 182 at 297)); see also Deerfield Plastics Co. v. Hartford Ins. Co.,

536 N.E. 2d 322, 324 (Mass. 1989) (reaching the sane concl usion
regardi ng burdens in a dispute over an insurer's unreasonabl e
settl ement of a workers' conpensation claim. This principleis
entirely consonant with our conclusion that the burden of proof
regardi ng Fornoso' s | egal entitlenment to benefits did not shift to St.
Paul when it filed this fraud action against Ellis.
B. The Chapter 93A cl ains

St. Paul al so appeal s fromthe entry of judgnent as a natter
of lawon its count alleging violations of Mass. Gen. Laws ch. 93A 88

2, 3&11 (ch. 93A). "Chapter 93A ' created newsubstantive rights by
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maki ng conduct unl awf ul whi ch was not unl awf ul under t he conmon | aw or

any prior statutes.'" Schubach v. Househol d Fi nance Gorp., 376 N E. 2d

140, 142 (Mass. 1978) (quoting Commonwealth v. DeCotis, 316 N. E. 2d 748,
755 n. 8 (Mass. 1974)). Chapter 93A proscribes "those engaged i n trade
or conmerce fromenpl oyi ng ' [u] nfai r net hods of conpetitionandunfair
or deceptive acts or practices' in business transactions."” Commerci al

Union Ins. Co. v. Seven Provinces Ins. Co., 217 F. 3d 33, 40 (1st Cir.

2000) (quoting Mass. Gen. Laws ch. 93A, 8 2). The standard for
behavior that falls within the ch. 93A proscription is notably
i mpreci se, enconpassi ng any actions that "attain alevel of rascality
t hat woul d rai se an eyebrow of soneone i nured to t he rough and tunbl e
of the worl d of conmerce, have an extortionate quality that gives it
the rancid flavor of unfairness, or fall within at | east t he penunbra
of some common-| aw, statutory, or other established concept of
unfairness.” 1d. (internal quotations and citations omtted); see al so

St. Gobainlndus. Ceramics, Inc. v. Wellons, Inc., 246 F. 3d 64, 73 (1st

Cir. 2001) (noting that ch. 93A"does not contenpl ate an overly precise

standard of ethical or noral behavior"” (quotingArthur D Little, Inc.

v. Dooyang Corp., 147 F.3d 47, 55 (1st Gr. 1998)); Spencer v. Doyl e,

733 N. E. 2d 1082, 1087 (Mass. App. Ct. 2000) (noting that ch. 93Acl ai ns
are neither wholly contractual or tortious, but "may enconpass conduct

whi ch amounts to . . . msrepresentation”).
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Though ch. 93A provi des a broad renedy, it is only directed
at conduct that occursinthe course of trade or coomerce. "[U]nfair
or deceptive acts or practices" therefore canonly formthe basis of a
ch. 93Aclaimif those acts "are perpetrated in a busi ness context."

Lant ner v. Carson, 373 N. E. 2d 973, 977 (Mass. 1978); see al so Fi rst

Enters., Ltd. v. Cooper, 680 N E. 2d 1163, 1165-66 (Mass. 1997) (hol di ng

t hat because actions relatingto aninternal business di spute were not
intended to i nfl uence an external marketplace, the plaintiffs had

fail ed to showthe "trade or conmerce"” required to naintainach. 93A

clain; Geater Boston Legal Servs. Inc. v. Haddad, 1999 W 513885 at
*2 (Mass. Super. Ct. My 3, 1999). This "trade or conmmerce"
requi rement was the basis for thedistrict court's entry of judgnent as
amatter of aw. Rather than focusi ng upon the all eged unf ai rness of
Ellis's acts, the court instead found that any all egedly unfair acts
were not perfornmed in a business context: "In this case, any
represent ati ons nade by t he def endants to St. Paul were pursuant to a
| egal action, nanely the adversarial workers' conpensationlitigation
i n which Fornoso's benefits were determ ned.” Therefore, the court
concl uded that "Chapter 93A is inapplicable."”

We di sagreewith the court's characterization of the events
at i ssue here. To be sure, the "adversarial workers' conpensation
litigation" formed a backdropto ElIlis's actions. The jury coul d have

easily concl uded, however, that those actions were not vigorous
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advocacy i n pursuit of Fornmoso' s workers' conpensation claim |nstead,
the jury coul d have found that Ellis used t he workers' conpensati on
litigationto add a veneer of legitimcy to a fraudul ent schene to dupe
St. Paul into paying benefits to which Fornoso was not entitled. Such
a schenme affects trade or commerce and can be a basis for ch. 93A

liability. See Coggins v. Mooney, 1998 W. 156998 at *5 (Mass. Super.

Ct. April 3, 1998), affirnmed sub nonM 1l er v. Mooney, 725 N. E. 2d 545

(Mass. 2000) (hol ding that | awyer can be | i abl e under ch. 93A"to a
nonclient or to an adversary of itsclient, if it joinsitsclient in
mar ket pl ace communi cati ons to t he adversary rat her than nerely rel ays
its client's positions; and if those marketplace communi cati ons
know ngly or carelessly turn out to be false, msleading, and

harnful"); JR) Gonstr. Co. v. RW Granger & Sons, Inc., 1999 W. 706717

at *14 (Mass. Super. Ct. July 29, 1999) (finding that architect had
engaged intrade or coomerce when it all egedl y nade bad faith deci sion
when resol vi ng di sput es over the scope of a subcontractor's obligations
under buil ding contract).
C. The Chapter 152 8 14 cl ains

Finally, we turnto St. Paul's challenge tothe district
court's entry of judgnment onthe ch. 152 § 14(2) clains. Section 14(2)
prohi bits fraud in workers' conpensation proceedi ngs. The statute was

anmended by t he Massachusetts Legislaturein 1991 to make its scope nore
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explicit. Inthe pre-anmendnent version, section 14(2) specifically
referenced fraud by a party. ' That | anguage was repl aced i n 1991 so
t hat section 14(2) prohibited fraud by "a party, including an attorney
or expert nedi cal wi tness acti ng on behal f of an enpl oyee or insurer."
Mass. Gen. Laws ch. 152 § 14(2). Approved on Decenber 23, 1991, this
anmendnent was effective upon passage. "This newanmendnent was deened

substantive, applyingonlyto'all fraudul ent activity occurring after

11 The current version of section 14(2) provides in pertinent
part:

If it is determned that in any proceeding within the

di vision of dispute resolution, a party, including an

att orney or expert nedi cal witness acting on behal f of an

enpl oyee or insurer, concealed or knowingly failed to

di scl ose that which is required by law to be reveal ed,

knowi ngly used perjured testinmony or false evidence,

knowi ngly nade a false statenent of fact or |[|aw,

participatedinthe creation or presentation of evidence

whi ch he knows to be fal se, or ot herwi se engaged i n conduct

t hat such party knewto beillegal or fraudulent, . . . the

party shal|l be assessed, in additiontothe whol e costs of

such proceedi ngs and attorneys' fees, apenalty payableto

t he aggri eved i nsurer or enpl oyee, in an anount not | ess

t han t he aver age weekl y wage i n t he commonweal th nul tiplied

by si x.
Mass. Gen. Laws ch. 152 § 14(2). Therevisionto section 14(2) al so
vested jurisdictionfor such actions inthe Departnent of | ndustri al
Acci dents. A d section 14(2) had pl aced jurisdiction exclusivelyin
t he Superior Court.

12 O d section 14(2) provided in pertinent part:

If it is determ nedthat any party has brought, prosecuted,
or defended proceedings with the intent to defraud, the
party shall be assessed, in additiontothe whol e costs of
such proceedi ngs and attorney's fees, a penalty, payableto
t he aggri eved i nsurer or enpl oyee, i n an anount not | ess
t han t he aver age weekl y wage i n t he commonweal th nul tiplied
by three.
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the effectivedate of thisact.'" Miurphy v. Trans World Airlines, 11

Mass. Workers' Conp. Rep. 94, 1997 W 49706 at *3 (Mass. Dept. Ind.

Acc. January 31, 1997), overrul ed on ot her grounds by Murphy's Case
(Mass. App. ., slipop. 2000-P-491 March 10, 2000) (quoting St. 1991
ch. 398, § 104). Because t he conduct here bot h preceded and conti nued
beyond t he effective date of the act, the district court consi dered St.
Paul 's section 14(2) clainms under both pre- and post-anendnent
versions.

The district court concl uded t hat the pre-amendnent version
coul d not apply to Ellis's conduct prior to Decenber 23, 1991, aruling
that St. Paul does not chal |l enge on appeal. Instead, the district
court focused upon the | anguage i n anended section 14(2) limting
liability to those cases in which fraud is perpetrated "in any
proceedi ng wi t hi n t he di vi si on of di spute resolution.” Mss. Gen. Laws
ch. 152 § 14(2). After correctly noting the paucity of case | aw
construing section 14(2), the court turned to the decisions of the
Departnment of I ndustrial Accidents, reasoning that it shoul d be gui ded
by deci si ons by t he agency charged wi t h adm ni steri ng chapter 152.
Specifically, it relieduponthe Departnent's interpretation of section
14(2) inMrphy, 1997 W. 49706, i n whi ch t he Depart nent concl uded t hat
fraud was only acti onabl e under section 14(2) if it occurred during one
of the "four stages of proceedi ngs at the Departnent: conciliations,

conf erences, hearings, and appeal s at the review ng board."” 1d., 1997
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WL 49706 at *4. Applyingthislimteddefinitionof proceeding, the
court ruledthat "it al so appears there were no fal se statenents inthe
course of any proceedi ngs and, at the very |east, not after the
amendnment in '91 by these defendants."”

The district court confirnmedthis approachinitswitten
menor andumdenyi ng St. Paul's notion for reconsideration. It also
dealt with a slightly different issue: whether the Departnent's

decisioninPirelli v. Caldor, Inc., 11 Mass. Wrkers Conp. Rep. 380,

1997 WL 434137 (Mass. Dept. Ind. Acc. July 25, 1997) woul d ext end
section 14(2) liabilityto Ellis for the fal se statenents Fornoso nmade
to the various doctors who exani ned him The court rejected this
argunment, concluding that "[t] here was no evi dence during the tri al
t hat t he def endant s advi sed, encouraged, or counsel ed Fornoso t o nake
fal se statenents to the medical exam ners.”

On appeal, the section 14(2) issue has becone nore
conpl i cat ed because the princi pal casethedistrict court relied on,
Mur phy, 1997 W. 49706, has been overrul ed by a singlejustice of the

Massachusetts Court of Appeals inMurphy's Case (Mass. Ct. App., slip

op. 2000-P-491 March 10, 2000) (reasoning that the Departnent's
definitionof "proceeding"” "read[s] the scope of G L. c. 152 §.

14(2) too narrowl y"). AlthoughMirphy's Caseindicates that theterm

"proceeding"” istobe givenabroadreading, it offerslittle guidance

on any limtations onthat readi ng. Conceivably, the termcoul d apply
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tothe entire course of a workers' conpensation claim extending from
theinitial claimof benefitstotheir final termnnation, withonly
activities occurring before December 23, 1991 excl uded.

Al t hough Miurphy's Case creates sonme anbiguity in

Massachusetts | awregardi ng t he definition of "proceedi ng" i nsection
14(2), we do not have to resolve that anbiguity. Whatever its

paraneters, the Murphy's Case definitionis broader than that adopted

by the Department i nMirphy v. Trans World Airlines, and we concl ude

that the record would al l owa finding of section 14(2) liability even
under the Departnent’'s norerestrictivedefinition. Inapplyingthe
Mur phy deci si on, the Departnent has clarifiedthe scope of section
14(2) liability. Suchliability can be grounded upon evi dence that the

accused party has "participatedinthe creation or presentation of
evi dence whi ch he knows to be fal se,” conbined with a show ng that this
fal se evidence was admtted into evidence at one of the four

proceedi ngs identified inMirphy v. Trans World Airlines. Pirelli,

1997 W. 434137 at *2 ("Pirrelli knowi ngly prepared the [fal se] Enpl oyee
Ear ni ngs Report whi ch was entered i nto evidence at the hearing. . . .

That by itself is sufficient for theinpositionof § 14(2)."); ' Carucci

13 The district court appears to have misread Pirelli in
concludingthat it appliedonly to fal se statenments nade t o nedi cal
exam ners. The fal se statenents in that case, though nmade t o a nedi cal
exam ner, supported section 14(2) liability because they caused t he
creation of afalsereport that was then entered into evidence at a
proceedi ng.
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v. S&F Concrete, 13 Mass. Wirkers' Conp. Rep. 405, 1999 W. 1241233 at

*5 (Mass. Dept. Ind. Acc. Decenber 13, 1999) ("[The enpl oyee' s]
provi sion of fal seinformation about his work status to doctors, whose
reports were then enteredinto evidence at the hearing, islikew se a
"participat[ion] inthecreation. . . of evidence which he [knew] to
be false."").

Contrary to the district court's concl usion, the record
contai ns evidence that would support the conclusion that Ellis
participatedinthe creation of fal se evidence that was | ater adm tted
inaproceeding beforethe Departnent. Inthelatefall of 1993, Dr.
Art hur Safron performed an | ME on Fornpso. |In connectionwththat
exam nation, he created a report on Novenber 27, 1993. That report
i ndi cat ed t hat Fornoso "specifically deni es any pre-existing back
problem"™ Ellis admttedthat he knewt hat Fornpbso's st atenent was
false, and ajury woul d be entitledto conclude that Ellis knewt hat
Formoso woul d nake such fal se st at enents when exan ned by doct ors.
Despite his know edge of this falsereport, Ellis took noactionto
prevent its use in a Departnment proceedi ng, and on February 27, 1994,
this report was enteredinto evidence duringaconciliationrelatedto
St. Paul's notion for adiscontinuance. Under theinterpretation of
t he statute provi ded by the Departnent, thisis sufficient evidenceto
ground liability under 14(2).
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I n concl usion, we note that St. Paul al so argues in the
alternative that thedistrict court abusedits discretion by placing
limtations uponthe testinony of three of St. Paul's wi tnesses and
t hen entering judgnent as a matter of | awagai nst it because of the
insufficiency of its evidence. Having concluded that St. Paul’s
evi dence was sufficient wi thout the testi nony of these three w t nesses,
we decline to address this alternative argunent.

Judgnent vacat ed. Remanded for further proceedi ngs
consistent with this decision.
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